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MRO will verify the test without input
from the employee). If the employee
declines to speak with you, the staff
person must document the employee’s
decision, including the date and time.

(2) A staff person must not gather
any medical information or informa-
tion concerning possible explanations
for the test result.

(3) A staff person may advise an em-
ployee to have medical information
(e.g., prescriptions, information form-
ing the basis of a legitimate medical
explanation for a confirmed positive
test result) ready to present at the
interview with the MRO.

(4) Since you are required to speak
personally with the employee, face-to-
face or on the phone, your staff must
not inquire if the employee wishes to
speak with you.

(c) As the MRO, you or your staff
must make reasonable efforts to reach
the employee at the day and evening
telephone numbers listed on the CCF.
Reasonable efforts include, as a min-
imum, three attempts, spaced reason-
ably over a 24-hour period, to reach the
employee at the day and evening tele-
phone numbers listed on the CCF. If
you or your staff cannot reach the em-
ployee directly after making these ef-
forts, you or your staff must take the
following steps:

(1) Document the efforts you made to
contact the employee, including dates
and times. If both phone numbers are
incorrect (e.g., disconnected, wrong
number), you may take the actions
listed in paragraph (c)(2) of this section
without waiting the full 24-hour period.

(2) Contact the DER, instructing the
DER to contact the employee.

(i) You must simply direct the DER
to inform the employee to contact you.

(ii) You must not inform the DER
that the employee has a confirmed
positive, adulterated, substituted, or
invalid test result.

(iii) You must document the dates
and times of your attempts to contact
the DER, and you must document the
name of the DER you contacted and
the date and time of the contact.

(d) As the DER, you must attempt to
contact the employee immediately,
using procedures that protect, as much
as possible, the confidentiality of the
MRO’s request that the employee con-
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tact the MRO. If you successfully con-
tact the employee (i.e., actually talk
to the employee), you must document
the date and time of the contact, and
inform the MRO. You must inform the
employee that he or she should contact
the MRO immediately. You must also
inform the employee of the con-
sequences of failing to contact the
MRO within the next 72 hours (see
§40.133(a)(2)).

(1) As the DER, you must not inform
anyone else working for the employer
that you are seeking to contact the
employee on behalf of the MRO.

(2) If, as the DER, you have made all
reasonable efforts to contact the em-
ployee but failed to do so, you may
place the employee on temporary medi-
cally unqualified status or medical
leave. Reasonable efforts include, as a
minimum, three attempts, spaced rea-
sonably over a 24-hour period, to reach
the employee at the day and evening
telephone numbers listed on the CCF.

(i) As the DER, you must document
the dates and times of these efforts.

(ii) If, as the DER, you are unable to
contact the employee within this 24-
hour period, you must leave a message
for the employee by any practicable
means (e.g., voice mail, e-mail, letter)
to contact the MRO and inform the
MRO of the date and time of this at-
tempted contact.

[656 FR 79526, Dec. 19, 2000, as amended at 66
FR 41952, Aug. 9, 2001; 68 FR 31626, May 28,
2003; 69 FR 64867, Nov. 9, 2004]

§40.133 Under what circumstances
may the MRO verify a test as posi-
tive, or as a refusal to test because
of adulteration or substitution,
without interviewing the employee?

(a) As the MRO, you normally may
verify a confirmed positive test (for
any drug or drug metabolite, including
opiates), or as a refusal to test because
of adulteration or substitution, only
after interviewing the employee as pro-
vided in §§40.135-40.145 . However, there
are three circumstances in which you
may verify such a result without an
interview:

(1) You may verify a test result as a
positive or refusal to test, as applica-
ble, if the employee expressly declines
the opportunity to discuss the test
with you. You must maintain complete
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documentation of this occurrence, in-
cluding notation of informing, or at-
tempting to inform, the employee of
the consequences of not exercising the
option to speak with the you.

(2) You may verify a test result as a
positive or refusal to test, as applica-
ble, if the DER has successfully made
and documented a contact with the em-
ployee and instructed the employee to
contact you and more than 72 hours
have passed since the time the DER
contacted the employee.

(3) You may verify a test result as a
positive or refusal to test, as applica-
ble, if neither you nor the DER, after
making and documenting all reason-
able efforts, has been able to contact
the employee within ten days of the
date on which the MRO receives the
confirmed test result from the labora-
tory.

(b) As the MRO, when you verify a
test result as a positive or refusal to
test under this section, you must docu-
ment the date, time and reason, fol-
lowing the instructions in §40.163 .

(c) As the MRO, after you have
verified a test result as a positive or re-
fusal to test under this section and re-
ported the result to the DER, you must
allow the employee to present informa-
tion to you within 60 days of the
verification documenting that serious
illness, injury, or other circumstances
unavoidably precluded contact with
the MRO and/or DER in the times pro-
vided. On the basis of such informa-
tion, you may reopen the verification,
allowing the employee to present infor-
mation concerning whether there is a
legitimate medical explanation for the
confirmed test result.

§40.135 What does the MRO tell the
employee at the beginning of the
verification interview?

(a) As the MRO, you must tell the
employee that the laboratory has de-
termined that the employee’s test re-
sult was positive, adulterated, sub-
stituted, or invalid, as applicable. You
must also tell the employee of the
drugs for which his or her specimen
tested positive, or the basis for the
finding of adulteration or substitution.

(b) You must explain the verification
interview process to the employee and
inform the employee that your decision
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will be based on information the em-
ployee provides in the interview.

(c) You must explain that, if further
medical evaluation is needed for the
verification process, the employee
must comply with your request for this
evaluation and that failure to do so is
equivalent of expressly declining to
discuss the test result.

(d) As the MRO, you must warn an
employee who has a confirmed posi-
tive, adulterated, substituted or in-
valid test that you are required to pro-
vide to third parties drug test result
information and medical information
affecting the performance of safety-
sensitive duties that the employee
gives you in the verification process
without the employee’s consent (see
§40.327).

(1) You must give this warning to the
employee before obtaining any medical
information as part of the verification
process.

(2) For purposes of this paragraph (d),
medical information includes informa-
tion on medications or other sub-
stances affecting the performance of
safety-sensitive duties that the em-
ployee reports using or medical condi-
tions the employee reports having.

(3) For purposes of this paragraph (d),
the persons to whom this information
may be provided include the employer,
a SAP evaluating the employee as part
of the return to duty process (see
§40.293(g)), DOT, another Federal safe-
ty agency (e.g., the NTSB), or any state
safety agency as required by state law.

(e) You must also advise the em-
ployee that, after informing any third
party about any medication the em-
ployee is using pursuant to a legally
valid prescription under the Controlled
Substances Act, you will allow 5 days
for the employee to have the pre-
scribing physician contact you to de-
termine if the medication can be
changed to one that does not make the
employee medically unqualified or does
not pose a significant safety risk. If, as
an MRO, you receive such information
from the prescribing physician, you
must transmit this information to any
third party to whom you previously
provided information about the safety
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